
~ The CityM^^stlakeohio
LEGISLATION

CITY OF WESTLAKE, OHIO
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AN ORDINANCE AUTHORIZING THE

MAYOR TO ENTER INTO A LPA

AGREEMENT WITH THE OHIO

DEPARTMENT OF TRANSPORTATION AS

TO THE DETROIT ROAD RESURFACING,

AND DECLARING AN EMERGENCY.

WHEREAS, the Mayor and the Director ofEngineering have recommended that the City
enter into a LPA Agreement with the Ohio Department of Transportation ("ODOT') as to the
Detroit Road Resurfacing (PID 95891).

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
WESTLAKE, COUNTY OF CUYAHOGA AND STATE OF OHIO:

Section 1: That the Mayor be and he is hereby authorized and directed to enter into a
LPA Agreement with ODOT as to the Detroit Road Resurfacing PID 95891 in the form as
attached hereto as Exhibit "A" with such changes as may be made by the Director of Law
without changing the substance thereof.

Section 2: That it is found and determined that all formal actions of this Council
concerning and relating to this legislation were adopted in an open meeting of this Council and
that all deliberations of this Council and any of its committees that resulted in such formal action
were in meetings open to the public in compliance with all legal requirements including Section
10. Article XI of the Charter of the City of Westlake and Section 121.22 of the Ohio Revised
Code.

Section 3: That this legislation is hereby declared to be an emergency measure
immediately necessary for the preservation of the public health, safety and welfare, and for the
further reason that it is immediately necessary to begin the Detroit Road Resurfacing Project, and
further provided it receives the affirmative vote of two-thirds of all members elected to Council,
it shall take effect and be in force immediately upon its passage and approval by the Mayor.
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Passed: 4/lfa/(5
Michael ?. KilleVrT
President of Council

Presented to Mayor: A/l7 /jg Approved: 4/l7 /

ATTEST:

Jat^iA v^h^hAzuj^u CJjr=£j^
Denise L. Rosenbaum. Qierk of Council Dennis M. Clough. Mayor

J, Denise L. Rosenbaum, Clerk of Council of the City of Westlake do
hereby certify that Ordinance/Resolution no _2,0(5'-57
ad°Pted /. y^/^/iS was duly posted on
. .c/t/i T/CT and remained posted for aperiod

of 15 days thereafter in not less than 2of the most public places in
the City as determined by ths Charter of said City.
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ORDINANCE NO. 2015-57 EXHIBIT "A'

Rev. 3/5/2015
CUY-254-0.00

COUNTYWOUTE-SECTKm

88891

PD NUMBS)

27022

AGREEMEOTKUMSEft

LPA NON-FEDERAL LOCAL-LET PROJECT AGREEMENT

THIS AGREEMENT is made by and between the State of Ohio, Department of Transportation hereinafter
referred to as ODOT, 1980 West Broad Street, Columbus, Ohio 43223 and «TQty of Westtake
hereinafter referred to as the LPA, City ofWestiake, 27700 Hiltiard Boulevard, Westlake, Ohio 44145

1. PURPOSE

1.1 Section 5501.03 (D) of the Ohio Revised Code provides that ODOT may coordinate its activities
ISm f ?^!}Ua(AB ^dter appropriate public authorities to administer the design,
qualification of Wdders, competitive bid letting, construction, inspection, and acceptance of aw
projects administered by ODOT, provided the administration of such projects is performed in
accordance with ail applicable State laws and regulations with oversight by ODOT

1.2 J1* resurfacing of Detroit Road /SR--9S4) (hereinafter referred to as the PROJECT) is a
transportation activity eligible toreceive State funding.

1.3 The LPA has received funding approval for the PROJECT from the applicable ODOT Proaram
Manager having responsibility for theState fund involved. »«n"»»

1.4 it is the mutual desire of both ODOT and the LPA to have the LPA serve as the responsible lead
agency for the administration of the PROJECT.

1.5 JtePun»se oijMs Agreement is to set forth requirements associated with the State funds available
for the PROJECT and to establish the responsibilities for the local administration of the PROJECT.

2. LEGAL REFERENCES

2.1 This Agreement is authorized by the following statutes and/or policies, which are Incorporated in
their entirety: . ^
a. Section5501.03(c) of the Ohio Revised Code;
b. ODOT Locally Administered Transportation Projects, Manual of Procedures.

2.2 US£fA 8ha" P0"1^ wllh al1 aPPIlcab!e stflte laws, regulations, executive orders, and applicable
ODOT manuals and guidelines. This obligation is in addition to compliance with any law
regulation, or executive order specifically referenced in this Agreement.

3. FUNDING

31 ?rfnTte! TX fZ "l8 ZR?i*:CIl8 e8tlmated t0 * foWW *6 «at forth in Attachment 1.ODOT shall provide to the LPA 80 percent of the eligible costs, up to amaximum of $1.962.000 in
State funds. This maximum amount reflects the funding limit for the PROJECT set by the
applicable Program Manager. Unless otherwise provided, funds through ODOT shall be applied
only to the eligible costs associated with the actual construction of the transportation protect
improvements andconstruction engineering/inspection activities.

3.2 The LPA shall provide all other financial resources necessary to fully complete the PROJECT
including ail cost overruns and contractor claims. "wuc^i,



4. PROJECT DEVELOPMENT AND PESIC^

4.1 The LPA and ODOT agree that the LPA is qualified to administer this PROJECT and is in full ^
compliance with all LPA participation requirements.

4.2 The LPA and ODOT agree that the LPA has received funding approval for the PROJECT from
the applicable ODOT Program Manager having responsibility for monitoring such projects using
the State funds involved. M

4.3 The LPA agrees to (option one, LPA to construct curb ramps: install and/or repair, prior to the
construction commencement date of the PROJECT, ail curb ramps which are necessary to ensure
compKance with the Americans with Disabilities Act or option two, ODOT to construct curb ramps-
allow ODOT to proceed with, as part of the highway improvement, the installation and/or repair of
curb ramps which are necessary to ensure compliance with the Americans with Disabilities Act.)

4.4 The LPA shall design and construct the PROJECT in accordance with arecognized set of written
design standards. The LPA shall (option one: follow its own formally written set of local design
standards or option two: make use of ODOT's Location and Design Manual (L&D) or the
appropnate AASHTO publication. Even though the LPA may use its own standards. ODOT may
require the LPA to use a design based on the L&D manual for projects that contain ahigh crash
?»n«rraL . ^8n~n^ations Where the LPA has adopted ODOT standards for the
kS?1™'the LPA 8hal1 be ^P0™1^ for ensuring that any ODOT standards used for the
Eo nn£ ™!»S,.rre£ia^nd/0j;,Up?ated-1Jhe LPA 8haH •* ^sponsible for periodically contacting

*• JJPif1* LfA Coojdlnator ^ trough the following Internet website for any changes orupdates http://www.dot.state.oh.us/drrc/Paaes/dftfaiilt a«P^ ycnan8es or

45 IlJ^^flln^T^18?*6 =" ^PA emPLoyee'Wh0 is areared professional engineer, to«SLrf.„neftpSSIrT De8,Bn Engineer and serve as the LPA's principal representative for
attending to PROJECT responsibilities, or engage the services of aprequalified ODOT consultant
who has been chosen using aQualffication-Based Selection (QBS) process as reared pureuan
nnnr0 *T*" °?* ^fM°n8 153'65 throu9h 153-71' The PrequalHied list is waltableTfheODOT web page at www.dot.state.0h.us/D>ViSiON^PRQDMGT/mNRi ntamt

4.6 ODOT reserves the right to move this PROJECT Into a future sale year If the LPA does not
adhere to the established PROJECT schedule, regardless of any funding commitments.

5. ENVIRONMENTAL RESPONSIBILITIES

5.1 in the admiriistration of this PROJECT, the LPA shall be responsible for conducting any required
•"JE {•SX?? "^ !°r """F** a" "**« ^rTnts, reports and SLTISSm^ls needed for addressing applicable environmental assessment, for clearance responsibilities
for the PROJECT pursuant to the National Environmental Policy Act and related mgiMkS^S
the requirements of the National Historic Preservation Act; and for securing ail r^ec^pe^mfts

5.2 If the LPA does not have the qualified staff to perform any or all of the respective environmental

prequalfied list is available on the ODOT web page at httpy/wvvw.d^rf^.us/coNTg^if Z
LPAhlresa prequalified consultant, the LPA shall be responsible for monitoring the consultant's activities
and ensuring that the consultant Is following all state laws, regulations, policies, and guidelines.

5.3 £5?T ♦Sha!I ** rc8J"n8i2f f?r «» ?vlew of •" anvironmental documents and reports, andcomplete all needed coordination activities with State and Federal regulatory agencies toward
securing environmental clearance. y «ywiww» «wara

6.4 2L«L£~-8,han bfre8P°n8,b,e for assuring compliance with all commitments made as part of the
PROJECT'S environmental clearance and/or permit requirements.



5.5 The LPA shall require its consultant, selected to prepare afinal environmental document pursuant to the
• requirements of the National Environmental Policy Act, to execute a copy of a disclosure statement

(^ specifying that the consultant has no financial or other interest in the outcome of the PROJECT.

66 ^.f L?^ 8ha" provlde a,etter lndlcaUn9the Proposed Best Management Practices (BMPs) to be
utilteed for post construction storm water management in accordance with the Ohio EPA National
Pollutant Discharge Elimination System (NPDES) Construction General Permit. If no BMPs are
proposed, a letter stating concurrence is required form the Ohio EPA.

6. RIGHT OF WAY/ UTILITIES/ RAH ROAD COORniKfAJfnfl

6.1 Ail right of way acquisition activities shall be performed by the LPA in accordance with State
rules, policies and guidelines issued by ODOT.

6.2 If existing and acquired right of way is required forthis PROJECT, the LPA shall certify that the right
«L"Z^n nnnrtre? "n ~n^ wHji State laws, regulations, policies, and guidelines. As
specified in ODOT's Real Estate Policy and Procedures Manual, Section 5202.01-ll-(B) any LPA
staff who perform any real estate functions shall be prequalified by the ODOT's Office of Real
Estate. If the LPA does not have the qualified staff to perform any or all of the respective right of
way functions, the LPA shall hire an ODOT Prequalified Consultant through aQualifications Based
Selection process. The LPA shall not hire the same consultant to perform both the appraisal and
appraisal review functions Appraisal review shall be performed by an independent staff or fee
reviewer and shall be hired directly by the LPA. Likewise, aconsultant hired to perform right of way
acquisition work can not also perform both the relocation and relocation review functions
Relocation review shall be performed byan Independent staff orfee reviewer.

6.3 ™*LLPA l*88 aPrequalified consultant, the LPA shall be responsible for monitoring the consultant's
activities and ensuring that the consultant is foBowing all State laws, regulations, policies, and guidelines.

^ 6.4 All relocation assistance activities shall be performed by the LPA in conformity with State laws
( and rules policies and guidelines issued by ODOT. The LPA shall not hire a consultant to

perform both the relocation and relocation review functions nor shall the LPA hire a sub
consultant for relocation and another sub-consultant for relocation review. Relocation review shall
be performed by an Independent staff or fee reviewer and shall be hired directly by the LPA.

6.5 The LPA shall provide the ODOT District Office with its certification that all right of way property
rights necessary for the PROJECT are under the LPA's control, that such right of way has been
cleared of all encroachments, and that utility facilities have been appropriately relocated or
accounted for soas not to interfere with PROJECT construction activities. ODOT shall make use
of the LPA's Right of Way Certification, as well as evaluate the LPA's and/or consultant's
performance ofthe PROJECT real estate activities, asappropriate.

6.6 In the administration of this PROJECT, the LPA agrees to follow ail procedures described in the
0D?TuV.t",fie8 Manual- When applicable, the LPA shall enter into autility relocation agreement with
each utility prior to the letting of construction. No reimbursable construction costs shall be Incurred
by the LPA prior to the receipt of the "Authorization to Advertise'' notification from ODOT If such
costs are incurred, ODOT may terminate this Agreement and cease all funding commitments.

6.7 The LPA shall submit all subsequent modifications to the design of the PROJECT and/or anv
disposal of property rights acquired as part of the PROJECT to ODOT for approval.

6.8 The LPA shall be responsible for any necessary railroad coordination and agreements.

6.9 Consistent with sections 10.1 and 10.4 of this agreement, the LPA shall assure that if any
property acquired for this project is subsequently sold for less than fair market value that all Title
VI requirements are included In the instrument which transfers the property. Consistent with
sections 10 1and 10.4 of this agreement the LPA shall assure that if the LPA grants apermit or
license for the property acquired for this project that the license or permit require the licensee or^ permit holderto adhere to all Title VI requirements. "censee or



7. ADVERTISING. SALE AND AWARD

7.1 The LPA shall not advertise for bids prior to the receipt of the "Authorization to Advertise" ^
notification from ODOT. Upon approval of the Plan Package Submittal by the Office of Local
Projects, the LPA shall commence all competitive bidding and contract award activities
associated with the PROJECT'S construction in accordance with ail applicable State and local
bidding requirements.

7.2 Any use of sole source or proprietary bid items must be approved by the applicable ODOT
district. All sole source or proprietary bid items should be brought to the attention of the LPA
Coordinator as soon as possible so as not to cause a delay in the plan package submission
process. Bid items for traffic signal and highway lighting projects must be in conformance with
ODOT'sTraffic Engineering Manual.

7.3 The LPA shall incorporate ODOT's LPA Bid Template in itsbid documents.

7.4 In accordance with Executive Order 2002-13T, the LPA shall require the contractor to be enrolled
In, and in good standing with, the Drug-Free Safety Program (DFSP) or asimilar program approved
bytheBureau ofWorkers' Compensation, and require the same ofany ofits subcontractors.

7.5 Only ODOT prequalified contractors are eligible to submit bids for this PROJECT. Prequailfication
status must be in force atthetime ofbidding, atthetime ofaward, and through the life of the
construction contract. For work types that ODOT does not prequalify, the LPA must still select
a qualified contractor. Subcontractors are not subject to the prequailfication requirement. The
"prime" contractor must perform no less than 30 percent of the total original contraot price.

7.6 In accordance with Section 153.54, et. seq. of the Ohio Revised Code, the LPA shall require that
the selected contractor provide a performance and payment bond in an amount at least equal to
100 percent of its contract price as security for the faithful performance of its contract. ODOT ^
shall benamed an obligee on any bond. )

7.7 Before awarding acontract to the selected contractor, the LPA shall verify either that the contractor
is not subject to a finding for recovery under R.C. 9.24, or that the contractor has taken the
appropriate remedial steps required under R.C. 9.24, or that the contractor otherwise qualifies
under the exceptions tothis section. Findings for recovery can beviewed on the Auditor ofState's
website at http;//www.auditor.state.oh.us/resources/findings/default.htm. If the LPA fails to so verify
ODOT may immediately terminate this Agreement and release all State funding commitments.

7.8 After analyzing all bids for completeness, accuracy, and responsiveness, the LPA shall approve
the award of the contract in accordance with laws and policies governing the LPA. Within 45 days
of that approval, the LPA shall submit to ODOT notification of the project award by submitting a
bid tabulation, acopy of the ordinance or resolution, and direct payment information as required
in Attachment 2 of this agreement, ifapplicable.

8. CONSTRUCTION CONTRACT ADMINISTRATION

8.1 The LPA shall provide and maintain competent and adequate project management covering the
supervision and inspection ofthe development and construction ofthe PROJECT. The LPA shall
bear the responsibility of ensuring that construction conforms to the approved plans, surveys,
profiles, cross sections and material specifications. If aconsultant isused for engineering and/or
Inspection activities, the LPA must use a QBS process as required pursuant to ORC sections
153.65 through 153.71. Any construction contract administration or engineering costs Incurred by
the LPA or their consultant prior to the construction contract award date will not be eligible for
reimbursement underthis agreement.

8.2 The LPA shall certify both the quantity and quality of material used, the quality of the work
performed, and the amount of construction engineering cost, when applicable, incurred by the
LPA for the eligible work on the PROJECT, aswell asat the completion ofconstruction. The LPA



shall certify that the construction is in accordance with the approved plans, surveys, profiles,
cross sections andmaterial specifications or approved amendments thereto.

8.3 The LPA shall review and/or approve all invoices prior to payment and prior to requesting
reimbursement from ODOT for work performed on the PROJECT. The LPA shall ensure the
accuracy of anyinvoice in both amount and in relation tothe progress made onthe PROJECT
The LPA must submit to ODOT awritten request for either current payment or reimbursement of
Ihe State share of the expenses involved, attaching copies of all source documentation
associated with pending invoices or paid costs. To assure prompt payment, the measurement of
quantities and the recording for payment should be performed on a daily basis as the items of
workare completed and accepted.

8.4 ODOT shall pay, or reimburse, the LPA or, at the request of the LPA and with concurrence of
ODOT, pay directly to the LPA's construction Contractor ("Contractor"), the eligible items of
expense in accordance with the cost sharing provisions of this Agreement. If the LPA elects to
have the Contractor paid directly, Attachment 2 to this Agreement shall be completed and
submitted with the project bid tabulations and the Contractor shall be required to establish
Electronic Funds Transfer with the State of Ohio. ODOT shall pay the Contractor or reimburse
the LPA within thirty (30) days of receipt ofthe approved contractor's invoice from theLPA.

8.5 The LPA shall notify ODOT of the filing of any mechanic's liens against the LPA's Contractor
within three (3) business days of receipt of notice of lien. Failure to so notify ODOT or failure to
process a mechanic's lien inaccordance with the provisions ofChapter 1311 of theOhio Revised
Code may result in thetermination ofthis Agreement Upon the receipt ofnotice ofa mechanic's
Hen, ODOT reserves the right to(1) withhold an amount of money equal tothe amount ofthe iien
that may be due and owing to either the LPA or the Contractor; (2) terminate direct payment to
theaffected Contractor; or(3) takeboth actions, until such time as the lien is resolved.

8.6 Paymentor reimbursementto the LPAshallbe submittedto:

Dennis M. Clough, Mayor
CityofWestlake
27700 HIIHard Boulevard
Westiake, Ohio 44145

8.7 If, for any reason, the LPA contemplates suspending or termlnafing foe contract oftheContractor it shall
first seek ODOT's written approval. Faflure to timely notify ODOT ofany contemplated suspension or
termination, or falure to obtain written approval from ODOT prior to suspension or termination, may
result in ODOT terminating this Agreement and ceasing all state funding commitments.

8.8 If ODOT approves any suspension or termination of the contract, ODOT reserves the right to
amend Its funding commitment in paragraph 3.1 and If necessary, unilaterally modify any other
term ofthis Agreement. Upon request, theLPA agrees toassign all rights, title, and interests in its
contract with the Contractor to ODOT in order to allow ODOT to direct additional or corrective
work, recover damages due to errors or omissions, and to exercise all other contractual rights
and remedies afforded by law or equity.

8.9 Any right, claim, interest, and/or right of action, whether contingent or vested, of the LPA, arising
out of or related to any contract entered into by the LPA for the work to be performed by the
Contractor on this PROJECT, may be subrogated to ODOT, and ODOT shall have all of the
LPA's rights in and tothe Claim and against any other person(s) or entlty(ies) against which such
subrogation rights may be enforced. The LPA shall immediately notify ODOT in writing of any
Claim. The LPA further authorizes ODOT to sue, compromise, or settle any such Claim. It isthe
intent ofthe parties that ODOT be fully substituted for the LPA and subrogated toall ofthe LPA's
rights to recover under such Claim(s). The LPA agrees to cooperate with reasonable requests
from ODOT for assistance In pursuing any action on the subrogated Claim including requests for
information and/or documents and/or totestify.



8.10 After completion of the PROJECT and In accordance with applicable provisions of the Ohio
Revised Code, the LPA shail maintain the PROJECT to design standards and provide adequate
maintenance activities for the PROJECT, unless otherwise agreed to by ODOT. The PROJECT
must remain under the ownership and authority of the LPA for 20 years, unless otherwise agreed
to by ODOT. If the PROJECT is not being adequately maintained, ODOT shall notify the LPA of
any deficiencies and if the maintenance deficiencies are not corrected within a reasonable
amount oftime, ODOT may determine that theLPA is no longer eligible for future participation in
any State-funded programs.

9. CERTIFICATION AND RECAPTURE OF FUNDS

9.1 This Agreement is subject to the determination by ODOT that sufficient funds have been
appropriated by the Ohio General Assembly tothe State for the purpose of this Agreement and to
the certification of funds by the Office of Budget and Management, as required by Ohio Revised
Code section 126.07. If ODOT determines that sufficient funds have not been appropriated for the
purpose of this Agreement or if the Office of Budget and Management fails to certify the availability
of funds, this Agreement or any renewal thereof will terminate on the date funding expires.

9.2 Unless otherwise directed by ODOT, If for any reason the PROJECT is not completed in its
entirety or to adegree acceptable to ODOT, the LPA shall repay to ODOT an amount equal to the
total funds ODOT disbursedon behalfof the PROJECT.

10. NONDISCRIMINATION

10.1 In carrying out this Agreement, the LPA shall not discriminate against any employee or applicant
for employment because of race, religion, color, sex, national origin, ancestry, age, or disability as
that term is defined in the American with Disabilities Act. The LPA shall ensure that applicants are
hired and that employees are treated during employment without regard to their race, religion
co or, sex, national origin, ancestry, age, disability, military status, or genetic Information. Such
action shall include, but not be limited to the following: employment, upgrading, demotion or
transfer; recruitment advertising; layoff or termination; rates of pay or other forms' of
compensation; and selection for training including apprenticeship.

10.2 The LPA agrees to post in conspicuous places available to employees and applicants for
employment, notices setting forth the provisions of this nondiscrimination clause, and in ail
solfcttations or advertisements for employees placed by it, state that all qualified applicants shall
receive consideration for employment without regard to race, religion, color, sex, national origin,
ances ry, age, or disability. The LPA shall incorporate this nondiscrimination requirement within
ail of its contracts for any of the work on the PROJECT (other than subcontracts for standard
commercial supplies or raw materials) and shall require all of its contractors to Incorporate such
requirements in all subcontracts for any part of suchPROJECT work.

10.3 For any project in which the Engineer's Estimate exceeds $200,000, the LPA shall ensure that
fr.?!luJBsln?t,Diver8,ty» Growlh and E<*uflv <EDGE) requirements, as defined in Ohio Revised Code
123.152, will have an equal opportunity to participate in the performance of contracts and
subcontracts financed In whole or in part with State funds provided in conjunction with this Agreement
To meet this requirement, EDGE certified firms are those who have been certified by the Ohio
Department of Administrative Services. The LPA shall require that ail contracts and other agreements
It enters into for the pertormanoe of the PROJECT contain the following specific language:

Encotmtfnfl Diversity, Growth and Equity (EDGE) requirements. EDGE participation goals
(MAoontracte, nrateriate, supplies) have been set on this project for those EDGE firms who have been
certified by the Ohio Department ofAdministrative Services pursuant toOhio Revised Code 123152
and where app&cable qualified tobid with ODOT underChapter 5525 ofthe Ohio Revised Code ' '
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WAIVER PROCESS FOR EDGE GOALS

In the event the Contractor isunable tomeet theEDGE Goal placed on this project, arequest for waiver
ofell or part ofthe goal may bemade to the Ohio Department ofTransportation through the LPA. The
Contractor must document the progress and efforts being made in securing the services of EDGE
subcontractors. In the event the Contractor isunable tomeet theEDGE Goal placed on this Local Let
project, arequest for awaiver ofell or part ofthegoal may bemade. The written request must Indicate
agood faith effort was made tomeet the goal and besent tothe LPA contracting authority. The LPA
forwards therequest with recommended action to theODOT District TheODOT District then makes
recommendation and forwards the request toOffice ofContracts, 1880 West Broad Street. Columbus
Ohio, 43223. There wffl benoextension oftime for theproject granted If the Contractor wishes toavail
himself ofMs process. If an item ofwork subcontracted toa DBE fern isnon-performed by LPA or the
subject ofan approved VECP, the Contractor mayrequest awaiver for theportion ofwork excluded.

The Contractor must provide the following Information and documentation when requesting EDGE
goal waiver:

1. Dollar value and %ofEDGE goal. Doitar value and %ofwaiver request.
2. Signed copy ofeach subcontract or purchase order agreement between the prime and EDGE

subcontractor/supplier utilized inmeeting the contract goal.
3. Copy of dated written communication, fax confirmation, personal contact, follow ud and

negotiation with the EDGE firm.
4. Copy ofdated written communication and/or fax confirmation that bidder solicited and provided

EDGE with adequate Information about the plans, specifications and requirements of the
contract In a timely manner toassisttheminresponding to asoficHatlon.

6. Copy ofdated written communication and/ or fax confirmation of each noncompetitive EDGE
quote that Includes thedoHar value ofeach reference item and work type.

6. Copy ofdated written communication and/ ordated fax confirmation ofEDGE firms that were not
interested in providing a quotefor the project

7. Documentation ofall negotiating efforts and reason for rejecting quotes from EDGE firms
8. Documentation of good faith efforts (GFE) to meet the EDGE subcontract goal, by looking

beyond the items typically subcontract or consideration of subcontracting items normally
performed bythe prime as a waytomeetthe EDGE goal.

ODOT shall supply the percentage goal tothe LPA upon review of the Engineer's Estimate. The
LPA must obtain written, signed documentation from the contractor that the EDGE goal has been
satisfied prior to executing the contract with the contractor. The LPA, in turn, must provide such
documentationto ODOTin order forODOTto encumber the State funds.

11. DATA. PATENTS AND COPYRIGHTS - PUBLIC USg

11.1 The LPA shall ensure that any designs, specifications, processes, devices or other intellectual
properties specifically devised for the PROJECT by its consultants or contractors performing work
become the property of the LPA, and that when requested, such designs, specifications,
processes, devices or other intellectual properties shall become available to ODOT with an
unrestricted right to reproduce, distribute, modify, maintain, anduse. The LPA's consultants and
contractors shall not seek or obtain copyrights, patents, or other forms ofproprietary protection
for such designs, specifications, processes, devices or other intellectual properties, and In
providing them tothe PROJECT shall relinquish any such protections should they exist.

11.2 The LPA shall not allow Its consultants or contractors to utilize within the development of the
PROJECT any copyrighted, patented or similarly protected design, specification, process, device or
other intellectual property unless the consultant or contractor has provided for such use by suitable
legal agreement with the owner of such copyright, patent or similar protection. A consultant or
contractor making useofsuch protected items for the PROJECT shall indemnify and save harmless
the LPA and any affected third party from any and ail claims ofinfringement on such protections
including any costs, expenses, and damages which It may be obliged to pay by reason of
infringement, atany time during the prosecution or after thecompletion ofwork on the PROJECT.

11.3 In the case of patented pavements or wearing courses where royalties, licensing and proprietary
service charges, exacted or to be exacted by the patentees, are published and certified
agreements are filed with the LPA, guaranteeing to prospective bidders free unrestricted use of
all such proprietary rights and trademarked goods upon payment ofsuch published charges, such
patented pavements or wearing courses may be specifically designated in the proposal and
competition secured upon the item exclusive ofthe patent or proprietary charges.



12. TERMINATION: DEFAULT AND BREACH OFCONTpAfrr

12.1 Neglect or failure of the LPA to comply with any of the terms, conditions, or provisions of this
Agreement, including misrepresentation of fact, may be an event of default, unless such failure or
neglect are the result of natural disasters, strikes, lockouts, acts of public enemies, insurrections riots,
epidemics, civil cfisturbances, explosions, orders ofany kind ofgovernments ofthe United States or
State of Ohio or any of their departments or political subdivisions, or any other cause not reasonably
within the LPA's control. If adefault has occurred, ODOT may terminate this agreement with thirty (30
days written notice, except that ifODOT determines that the default can be remedied, then ODOT and
the LPA shall proceed in accordance with sections 12.2 through 12.4 of this Agreement.

12.2 If notified by ODOT In writing that it Is in violation of any of the terms, conditions, or provisions of
this Agreement, and adefault has occurred, the LPA shall have thirty (30) days from the date of
such notification to remedy the default or, If the remedy will take in excess ofthirty (30) days to
complete, the LPA shall have thirty (30) days to satisfactorily commence aremedy of the causes
preventing its compliance and curing the default situation. Expiration of the thirty (30) days and
failure by the LPA to remedy, or to satisfactorily commence the remedy of, the default whether
payment of funds has been fully or partially made, shall result in ODOT, at its discretion, declining
to make any further payments to the LPA, or in the termination of this Agreement by ODOT rf
this Agreement Is terminated, the LPA may be liable to repay to ODOT ali of the Federal funds
disbursed to it underthis Agreement.

12.3 The LPA, upon receiving a notice of termination from ODOT for default, shall cease work on the
terminated activities covered under this Agreement. If so requested by ODOT, the LPA shall assign
to ODOT all its rights, title, and Interest to any contracts It has with any consultants or contractors
Otherwise, the LPA shall terminate all contracts and other agreements It has entered Into relating to
such covered activities, take all necessary and appropriate steps to limit disbursements and
minimize any remaining costs. At the request of ODOT, the LPA may be required to furnish a ^
report describing the status of PROJECT activities as of the date of its receipt of notice of ^
termination, including results accomplished and other matters as ODOT may require.

12.4 No remedy herein conferred upon or reserved by ODOT is intended to be exclusive of any other
available remedy, but each and every such remedy shall be cumulative and shall be in addition to
every other remedy given under this Agreement or now or hereafter existing at law or In equity
. £* l8^ oml88lon t0 exercise any right or option accruing to ODOT upon any default by the
LPA shall impair any such right or option or shall be construed to be awaiver thereof, but anv
such right or option may be exercised from time to time and as often as may be deemed
expedientby ODOT. J

13. THIRD PARTIES AND RESPONSIBILITIES FOR q AIMS

13.1 Nothing in this Agreement shall be construed as conferring any legal rights, privileges, or
Immunities, or imposing any legal duties or obligations, on any person or persons other than the
parties named in Oils Agreement, whether such rights, privileges, immunities, duties, or
obligations be regarded as contractual, equitable, or beneficial in nature as to such other person
or persons. Nothing In this Agreement shall be construed as creating any legal relations between
the Director and any^person performing services or supplying any equipment, materials, goods, or
supplies for the PROJECT sufficient to impose upon the Director any of the obligations specified
in section 126.30 of the Revised Code.

13.2 The LPA hereby agrees to accept responsibility for any and all damages or claims for which it is
legally liable arising from the actionable negligence of its officers, employees or agents In the
performance of the LPA's obligations made oragreed toherein.



14. NPTIQE

^ 14.1 Notice under this Agreement shall be directed as follows:
If to the LPA: If toODOT:
Dennis M. Clough, Mayor Myron S. Pakush, Deputy Director
City ofWestlake ODOT District 12
27700 Hilliard Boulevard 5500 Transportation Boulevard
Westlake, Ohio 44145 Garfield Heights, Ohio 44125

15. GENERAL PROVISIONS

15.1 Recovery ofDirect Labor, Overhead, and/or Fringe Costs:

To be eligible to recover any costs associated with the LPA's internal labor forces used on this
project, the LPA shall make an appropriate seleotion below:1

BD 1•Direct Labor only (no indirect cost recovery for fringe benefit or overhead costs)
2. Direct Labor plus Indirect costs determined using the Federal De Minimis Indirect Cost Rate2

03. Direct Labor plus Approved Fringe Benefit Costs (fringe benefits only)3
4. Direct Labor plus Indirect costs determined using the approved applicable Cost Allocation Ran rate4
5.No cost recovery ofany LPA direct labor, fringe benefits, oroverhead costs.

For any labor costs to be eligible for reimbursement with Federal and State funds the LPA shall
meet all timekeeping requirements outlined in 2CFR Part 200 and the ODOT LPA Cost Recovery
Guidance, including ODOT Questions and Answers5 and related supplementary guidance as
applicable. Additionally, if the LPA elects to recover fringe and/or indirect costs, the LPA shall
follow 2 CFR Part 200 and the LTAP Manual of Procedures.

15.2 Record Retention: The LPA, when requested at reasonable times and In areasonable manner
shall make available to the agents, officers, and auditors of ODOT, its books, documents and
records relating to the LPA's obligations under this Agreement All such books, documents and
records shall be kept for a period ofat least three years after payment of the LPA's final voucher
for payment or reimbursement of PROJECT expenses. In the event that an audit-related dispute
should arise during this retention period, any such books, documents, and records that are
related to the disputed matter shall be preserved for the term of that dispute. The LPA shall
require that all contracts and other agreements it enters into for the performance of the PROJECT
contain the following specificlanguage:

As ODOT may legitimately request from time to time, the contractor agrees to make
available for inspection anaVor reproduction by the LPA or ODOT, all records, books and
documents ofevery kind and description that relate tothis contract

Nothing contained in this Agreement shall in any way modify the LPA's legal duties and
obligations tomaintain and/or retain its records under Ohio public records laws.

»liSlS: If â ^Ve[f^0" Is not made at the time of contract execution^ thecost recovery method will default to Option S: No cost recoveryof
any IPA direct labor, fringe benefits, oroverhead costs. .™wtw»r«:weryoi

'The^Mr^J^

permmedtobrafor labor costsandassociated Indirect costson»yifsuchcostoareeccurmfet«ltrac^^
syrtems.BetoeantfAbefigMetoelert^

<^Q«^°nr^(lCCfcandlJ>As^
^ 'Anmia^theLPAshallsuDmltanupdatedrateforreviewandapprovalbytteODOTOm
f *Annually, the LPA shall submit an updated rate for review and approval by the ODOTOffice of External Audits

5insert address for Q&A document, once published.



15.3 Ohio Ethics Laws: Contractor agrees that it is currently in compliance and wBI continue to adhere to the
requirements of Ohio Ethics law as provided by Section 102.03 and 102.04 of the Ohio Revised Code. ^

15.4 Sfafe Property Drug-Free Workplace Compliance: In accordance with applicable State and
Federal laws, rules, and policy, the LPA shall make a good faith effort to ensure that its
employees and Its contractors will not purchase, transfer, use, orpossess alcohol or a controlled
substance while working on State property.

15.5 Governing Law: This Agreement and any claims arising out of this Agreement shall be governed
by the laws of the State of Ohio. Any provision of this Agreement prohibited by the laws of Ohio
shall be deemed void and of no effect. Any litigation arising out of or relating in any way to this
Agreement or the performance thereunder shall be brought only in the courts of Ohio, and the
LPA hereby Irrevocably consents to such jurisdiction. To the extent that ODOT is a party to any
litigation arising out of or relating in any way to this Agreement or the performance there under
such an action shall be brought only in a court of competent jurisdiction in Franklin County, Ohio.'

15.6 Assignment Neither this Agreement nor any rights, duties, or obligations described herein shall
be assigned by either party hereto without the prior express written consent of the other party.

15.6 Merger and Modification: This Agreement and its attachments constitute the entire Agreement
between the parties. Ail prior discussions and understandings between the parties are
superseded by this Agreement. This Agreement shall not be altered, modified, or amended
except bya written agreement signed by both parties hereto.

15.7 Severability. If any provision of this Agreement is held to be Invalid or unenforceable by a court of
competent jurisdiction, such holding shall not affect the validity or the ability to enforce the
remainder ofthis Agreement. Ail provisions ofthis Agreement shall bedeemed severable.

15.8 Signatures: Any person executing this Agreement in a representative capacity hereby represents ^\
that he/she has been duly authorized by his/her principal to execute this Agreement on such '
principal's behalf.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as of the
day and year last written below.

LPA: CityofWestlake STATEOFOHIO
OHIO DEPARTMENT OFTRANSPORTATION

By: By:
Dennis M. Clough Jerry Wray

Title: Mayor Director

Date: . -_ Date:

10



Attachment 1

PROJECT BUDGET - SOURCES AND USES OF FUNDS

USES

SOURCES

TOTALLPA FUNDS STATE FUNDS

Amount % SAC Amount % SAC

PRELIMINARY DEVELOPMENT

FINAL DESIGN,CONSTRUCTION

PUNS & SPECIFICATIONS

ACQUISITION OF RIGHT OF WAY &

UTIUTY RELOCATION

PROJECT CONSTRUCTION COSTS 488,000 20 LNTP 1,952,000 80 4PS7 2,440,000

INSPECTION

TOTAL 488,000 1,952,000 2,440,000
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Attachment2 „.,__ „, „^
CUY-264-0.00

COUNTY-ROUT&SECTION

98891

PtO NUMBER

27022

AGREEMENT NUMBER

DIRECT PAYMENT OF CONTRACTOR

At the direction of the LPA and upon approval of ODOT, payments for work performed under the
terms of the Agreement by the LPA's contractor shall be paid directly to the contractor in the
prorata share of Federal/State participation. The invoice package shall be prepared by the LPA
as previously defined in this agreement, and shall indicate that the payment is to be made to the
contractor, in addition, the invoice must state the contractor's name, mailing address and
Federal tax ID. Separate invoices shall be submitted for payments that are to be made to the
contractor and those that are to be made to the LPA.

We °%^M)e reqU68t lhat a" P^60*8 for *• Federal/State
share of the construction costs of this agreement performed by

(Contractors name)

be paid directly to .
{CONTRACTORS NAME) *

Contractor Name:
OAKS Vendor ID:
Mailing Address:

LPA signature

LPA Name:
OAKS Vendor ID:
Mailing Address:

Approved, ODOT signature
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