




















































resource for a municipal corporation. Without water flowing through mains and into taps bad 

things will happen and they will·happen very quickly to not only the residents and businesses, 

but also to the elected officials tasked with the duty to maintain that flow of water. 

The evidence presented in the week-long hearing pointed to the City of Westlake 

undertaking a detailed due diligence investigation of i~s water supply options. In other words, 

Mayor Clough was doing his job by putting together working teams and engaging consultants 

and analysts to ascertain those options and to generate reports detailing the specifics of what it 

would take to get the job done, or if getting the job done would be in the best financial interests 

of the taxpayers of Westlake. 

The City of Cleveland went to great lengths playing semantical games with the language 

contained in some of the reports presented to the Court. For example, it was pointed out that the 

Agreement for Professional Services entered into between Westlake and HNTB (PLAINTIFF's 

EXHIBIT V) contains the following language: "This Agreement is entered into between the City of 

Westlake, Ohio (Owner) and HNTB Ohio, Inc. (HNTB) for the follow~ng reasons: I. Owner 

intends to evaluate water distribution system improvement alternatives related to switching from 

its current municipal water supplier, the City of Cleveland, to a different municipal water 

supplier, the City of Avon Lake ... " 

The words "switching from" were the key words attacked by the City of Cleveland. For 

sake of bt·evity, the City of Cleveland made further points with regard to reports generated by 

HNTB and other entities that contained similar phrasing. The Court will address all of those right 

now. Yes - the words "switching from" are contained in the Agreement. The Court can clearly 

read those words and they do carry meaning. The remainder of that sentence is also important 

and contains many hedge words that the City of Cleveland failed to focus on, primarily 

"evaluate" and "alternatives." The Court places this Agreement into the context of due diligence 

-Westlake is engaging HNTB to "evaluate" the situation. What would it take to make a switch? 

Is a switch feasible? As to "alternatives" that word speaks for itself - any supplier other than 

Cleveland would be an "alternative" to Cleveland. Plaintiffs Exhibit V does not indicate 

anything beyond an effort by Westlake to explore what would be needed to make some sort of 

move, either in part or in total, from the Cleveland water system. A further example is contained 

in Defendant's Exhibit 120, which is an agreement between Westlake and Brandstetter Carroll, 
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Inc., another consulting firm. The Scope of Services sets out the following baseline for the worli 

that Brandstetter Carroll is to undertake: 

The City of Westlake (City) wants to establish a sepat:ate and independent water 
sy~tem creating an open market to purchase water at wholesale pricing from 
either Avon Lake Municipal Utilities (ALMU) or Cleveland Water Department 
(CWO). SEE, DEFENDANT'S EXHIBIT 120. . 

Once again, nothing in this statement indicates clearly that Westlake is planning on 

leaving CWD. The document actually reflects Westlake's desire to become a Master Meter 

community (which is pennitted pursuant to successful negotiations under the WSA) and this 

consultation contract is a means to an end of conducting due diligence on that front. 

Finally, the Court will again reproduce the summary of the RFPs put out by Westlake 

seeking business plans for water services: 

The City has received a request from the City of Cleveland Water Department 
(CWD) to enter into an amended agreement for the provision of water services to 
the City and its residents. In order to determine whether the amended agreement 
may be in the best interest of the City, a feasibility study was conducted by HNTB 
to look at alternatives to the provision of water including purchasing bulk water 
from another provider. Based on preliminary estimates, however, with a large 
number of uncertainties relating to the possible dissolution from CWO, it .would 
be required to complete a model of the water system and to further evaluate 
prospective costs and other requirements, and that certainly is being considered as 
Phase 2 of the HNTB study. In order to determine whether to proceed, the City is 
seeking proposals for a business plan analysis ... DEFENDANT's EXHIBIT26. 

A careful reading of this document again shows prudence by Westlake in evaluating its 

alternatives. Nothing indicates imminent departure or plans to depart at all. It in fact indicates 

that there are a "large number of uncertainties" relating to such a decision. This again is not the 

smoking gun that Cleveland is seeking in this matter. 

This theme is pervasive throughout the case put on by Cleveland - any effort by 

Westlake to investigate alternatives is viewed by Cleveland as a concrete step towards leaving 

the water system. The Court views the actions of Westlake as an effort to consider aU options 

before making a decision of this magnitude, a decision which clearly has massive costs and 

potentially serious infrastructure-related ramifications. The Court believes the Westlake had and 

has every right to investigate all of its options with regard to its water supply and should be 

permitted to do so without fear of having its citizens subjected to increased charges prior to a 
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final decision even being made. The chilling effect of such precedent could be enormous and 

could lead to municipalities not considering options/alternatives that may in the end be in the 

best interest of their taxpaying citizens. 

The Court finds that Westlake's contact with ALMU and its engagement of analysts and 

consultants was undertaken as part of a due diligence investigation in this matter. The Court does . 

not find that it was a "step" toward leaving the Cleveland water system but finds that the actions 

of Westlake were instead a step towards investigating alternatives. The consistent testimony of 

the Plaintiffs' witnesses was that an investigation has been undertaken but that no decisions have 

been made at this point in time. This is consistent with a prudent exercise of governmental 

duties. Cleveland is not Standard Oil with Mayor Jackson playing the role of John D. 

Rockefeller. Yes, there are contractual obligations between the two cities, but Westlake should 

be permitted to re-evaluate those obligations without fear of potentially crippling economic 

retribution hanging over the heads of its citizens and business owners. 

Moving on to another alleged "step,'' the Court has made a finding, and stated on the 

record during the hearing, that it does not consider Mayor Clough's May 2, 2012 (PLAINTIFF's 

EXHIBIT GG) letter to be a notice of cancellation pursuant to Article 23 of the WSA. The words 

contained in that letter ("Westlake cannot and will not continue with the purchase of water from 

the City of Cleveland after the expiration of the 25 year period ... ") do Westlake no favors when 

taken out of context. Context, however, is important, and a review of the letter as a whole clearly 

brings out the fact that Westlake is again acting on its position that the WSA expires in 2015. 

Although the Court has found that there was no notice of cancellation under Article 23, 

.Cleveland would contend that the May 2"d letter was yet another "step" towards leaving the 

system under Article 4.02. 

The Cowi heard much evidence regarding the Memorandum of Understanding (MOU) 

and Westlake Ordinance No. 1989-7. It is Westlake's position, as outlined previously in this 

Opinion, that these purported addendums to the WSA amended the WSA as it applies to 

Westlake and allow Westlake to seek alternative suppliers of water (by disallowing an 

"exclusive', franchise to Cleveland) and serve to terminate the WSA after 25 years, in 2015. 

The Court reminds that pa1ties that the whole reason we are involved in litigation in this 

matter is the WSA and Westlake's attempts, through the Complaint filed, to have that document 
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interprete~ by the Court. The questions sought to be answered have already been outlined earlier 

in this Opinion and include some of the very questions outlined in the prior paragraph. The Court 

has already stated that these issues are not yet ripe for consideration in this Opinio11, but the 

Court will make a finding that reflects that Westlake's actions to date have been undertaken 

based upon its interpretation of the WSA and the purported addendums thereto, without 

commenting on whether or not Westlake's interpretation has any legal merit. There were some 

questions asked as to whether or not the filing of the Complaint for Declar~tory judgment could 

be considered a "step" towards leaving the water system. That contention is so patently absurd 

that the Court will not spend more than this sentence considering that non-issue. 

The Court finds that Mayor Clough's May 2, 2012letter was not a "step" toward leaving 

the Cleveland water system under Article 4.02. The Court finds that Mayor Clough was acting 

under a belief(accurate or inaccurate) that the WSA's termination is imminent and that without a 

new WSA ~e could not continue to purchase water from Cleveland without being in violation of 

the Westlake City Charter. 

Moving back to the start of this discussion and the Court's efforts to better define the key 

phrase "steps towards leaving the Cleveland water system" by offering a slightly more specific 

phrase of "an action along a course leading to terminating association with [the Cleveland water 

system]., 

The Cow't answers this question in the negative, for the reasons already stated above. To 

be necessarily repetitive, there is no question that Westlake has taken actions, but the Court has 

not been shown by clear and convincing evidence that those actions are being taken along a 

course leading to termination with the Cleveland water sys!em. The Court understands and 

respects the position of the City of Cleveland with regard to these steps/actions but the Court 

cannot reconcile those actions by Westlake with the response levied by Cleveland. 

The Court will now look specifically at Cleveland Ordinance 1354-13, the passage of 

which is the catalyst for this Opinion. Right off the bat the Court has issues with the legislation, 

which was designed to "cover costs associated with the separation of Westlake from the 

Cleveland Water System ... " 

The phrasing used in the Ordinance is stated in the affhmative- Westlake is separating 

from the Cleveland water system. There is no evidence before this Court that states that Westlake 
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is affirmatively separating from CWD. The City Council was briefed·on October 14, 2013 with 

regard to the situation. Plaintifr s Exhibit J is a copy of the briefing materials used at that 

meeting. According to that document, Council was briefed on the "City of Westlake's decision to 

terminate its relationship with Cleveland Water and seek an alternative water supplier., SEE, 

PLAINTIFF's EXHIBIT J. Further in the briefing materials it is affirmatively stated· that "The City of 

Westlake has taken steps to leave the Cleveland Water system and has offlcially notified 

Cleveland of their intention to terminate the Water Service Agreement." In. (emphasis added). 

This portion is explained in more detail later in the ~riefing materials: 

The City of Westlake has made it clear that they do not wish to continue being a 
direct service customer of Cleveland. There is no automatic path from their 
curren~ direct service status to mater meter, back up or any other type service. It 
must be successfully and mutually negotiated, and we cannot assume it will be 
successfully negotiated. Instead we must take the City of Westlake at its word and 
take appropriate and necessary actions to protect our remaining rate payers. In. AT 
s. 

The evidence presented at the hearing in this matter does not coincide with the briefing 

materials presented to the City Council. The evidence did show that Westlake has made 

overtures for YEARS to the City of Cleveland seeking master meter status and that Cleveland 

has not acted in good faith in reciprocating those overtures. To come before the City Council at 

this late date and affirmatively state to the members of council that it is essentially too late to 

negotiate and that the legislation must be passed is not taken well by this Court when in fact 

Cleveland had years to negotiate with Westlake. Looking at this specific point as well as all of 

the other issues addressed in this Opinion, the Court must openly wonder as to whether or not the 

Cleveland City Council was provided sufficiently accurate information by those making the 

briefing before the Council voted to significantly raise the water charges of an entire 

community? 

At this point in the litigation, the Court has found that there has been no separation. 

Director Bender testified that there has been no separation. {CRoss-EXAM OF BENDER, VOL.4 AT 

662:9-12). With no separation there are no costs to be incurred. As such, how can the citizens of . 

Westlake be charged for something that has not yet happened? When interpreting a statute, 

"words in a statute or ordinance are to be given their plain and ordinary meaning, unless it is 

otherwise clearly indicated., City of Cleveland v. Berg, 1980 Ohio App LEXIS 11325 (8th 
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District). In this case, the words are very clearly, and inaccurately, stated in the affirmative as to 

Westlake's separation status with regard to the Cleveland water system. The Cleveland City 

Council~ in ratifying this legislation, in essence levied the detailed charges as to an event that has 

not yet happened, or may never happen, as per the evidence presented at the hearing. 

The testimony presented at the hearing, and presented earlier in this Opinion, detailed 

that the Cleveland City Council, in 2011, passed legislation that established an ownership 

surcharge and risk premium for customers of CWD residing outside of the municipal boundaries 

of Cleveland. In the CFPR (Comprehensive Financial Plan Report) prepared by MFSG that 

served· as the basi~ for the surcharge and risk premium, it is specifically stated that the reasoning 

for the ownership surcharge is because 

customers inside the corporate limits of the City of Cleveland are responsible for 
paying all operating and capital costs of the utility should the outside customers 
decide to. no longer be served by CWD. Therefore, CWD is entitled to a 
reasonable return from the non-owner customers based on the value of the assets 
that are used and useful in providing water service and for the financial risks 
taken as owners. SEE, PLAINTIFF•s EXHIBIT ZZ (CFPR, CH.8, SEC.8.3). 

As to the risk premium, the rationale was "to compensate CWD for unquaJ?.tifiable 

business ·risks associated with serving customers outside their corporate limits.'' Io. AT SUB

SECTION 8.3), 

Testimony was deduced as to the AWWA M .. l Manual as being an authoritative text on 

the subject of water rates. In that manual, risk and risk premiums are discussed: 

This risk category relates to the uncertainty and consequences of unplanned 
events that result in the inability of the entity to meet its financial obligations. It is 
perhaps the single most important risk factor and is commonly cited by court 
authorities. Municipalities extending outside-city services are ultimately 
responsible for paying all operating expenses and capital costs incurred by the 
utility .... Municipal utility debt obligations persist though outside-city customers 
may elect to discontinue service from the. municipality or government-owned 
utility. SEE, AWWA M-1 MANUAL AT CHAPTER V.l, p, 162-163. 

As found previously, there is no definition of, nor means of accounting for, stranded costs 

and costs to cure. This would leave the Court to find that the imposition of the ownership 

sw·charge and risk premiums are designed to underwrite that risk. The MFSG clearly stated that 

there are "unquantifiable business risks" when it comes to outside customers. The heights of 

naivety would be scaled if it is to be assumed by CWO that no municipality would ever choose 
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to leave the system. To not factor that potentiality nor to have a concrete means of assessing 

specific charges should the potentiality occur, would, in this Court's opinion, be shocking to any 

businessperson who has ever drafted a contract. If nothing else, it can easily fall into the 

"unquantifiable" category. It would appear that the MFSG analysis does factor that potentiality 

through the ownership surcharge and risk premium assessments, which were adopted into law by 

the City of Cleveland, through the language of Section 8.3 as detailed above. The· Court finds 

that the ownership surcharge and risk premiums were designed to guard, in part, against the very 

risk that Cleveland is facing today, and that no evidence was presented to this Court to show that 

Cleveland had factored monies collected through these additional charges into the numbers 

utilized to factor the amounts upon which Ordinance 1354-13 was based. 

The Court has already opined its concerns regarding the methodology utilized to arrive at 

the final numbers for the costs to cure/stranded costs that were utilized as the basis for the 

charges levied by Ordinance 1354-13. The Court finds that the discrepancies brought out at the 

hearing with regard to the 2007 Haddad report versus the 2013 Arcadis .report (total ~ain 

mileage, variance in Westlake main mileage over the years and apparent rounding issues) call 

into question the validity of the charges that Cleveland seeks to recover in this matter. Further, 

the fact that prior agreements were in place prior to 1990 (when the current WSA was signed) 

causes consternation to this Court. As stated earlier, the present WSA contains language in 

Article 25 that terminates and releases both sides from all prior claims of those prior agreements. 

This should arguably include recoupment of capital costs incurred under those prior agreements 

unless provided for elsewhere in the WSA, which provision(s) the Court did not find upon 

inspection. As the drafters of the Arcadis report were apparently not made aware of this 

provision, is Cleveland seeking to charge Westlake residents for capital costs that were erased 

under the prior agreement(s)? 

The discrepancies with regard to the nature of the charges continue with regard to what 

exactly constitutes a capital improvement. As stated earlier in this opinion, witness Said Abou 

Abdallah from Arcadis testified that he was not aware of the addendums to the WSA that 

assigned certain projects to capital status. For example, the cleaning and relining of mains is 

designated in Exhibit B of the WSA as an expense attributable to Cleveland but he accorded 

"capital improvement'' status to the projects, thus passing the expense, contrary to the WSA, to 
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Westlake. 

The Court fmds as a matter of law that Cleveland Ordinance No. 1354-13 does not 

convey proper authority to the City of Cleveland to impose the fixed water charges on the 

citizens of Westlake. 

The Court further finds that the charges sought to be imposed by the City of Cleveland 

against the citizens of Westlake were not shown to this Court to be sufficiently accurate based 

upon the evidence and testimony received. "Rates charged by a municipality providing water 

services may be challenged for lack of 'reasonableness.'" City of Lakewood v. City of 

Cleveland, 1976 Ohio App. LEXIS 7222, *4 (81
h District). The evidence as presented creates 

very grave concerns in the mind of the Court and, as such, the Court will not countenance the 

imposition of approximately $58,000,000 in charges against the citizens of a single community 

based upon the information presented by the City of Cleveland at the hearing. Based upon the 

totality of tf:te evidence presented the Court finds that the inconsistencies in calculation make the 

charges as levied unreasonable. 

The Court has made multiple findings that the City of Westlake has not only not taken 

"steps" towards leaving the Cleveland water system but also that the charges that the City of 

Cleveland is seeking to impose upon the citizens of Westlake are potentially based upon flawed 

or incorrect data and are thus unreasonable as drafted. There is a distinct possibility that some of 

the charges may have been waived w~en the parties entered the 1990 WSA. There is also the 

possibility that some of the charges may have been paid in part or in full through the ownership 

surcharge and risk premium assessments placed by CWD on all customer water bills. The Court 

is also of the position that the City of Cleveland lacks the authority to even issue the charges 

against Westlake because there has been no actual separation from the Cleveland water system. 

The Court believes, clearly and convincingly, that, given the evidence presented, there is a 

likelihood of success on the merits in this matter. 

As stated earlier in this opinion, "[i]rreparable harm is harm for which there is no plain, 

adequate, and complete remedy at law, and for which money damages would be impossible, 

difficult, or incomplete." Gross, 2006-0hio-1759, at ~18. To establish irreparable harm, 

"Plaintiff must establish injury that is not remote or speculative, but is actual and imminent." 

Cleveland Elec. Illuminating Co., 115 Ohio App. 3d at 15. 
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Westlake is a city that has residents that live in neighborhoods that vary from 

communities of million-dollar homes to trailer parks, with every level in between. Similarly, the 

city hosts a variety of businesses, ranging from sole proprietorships up to large multi~nationar 

corporations. The Court heard from a small and select microcosm of the community at the 

hearing held in this matter and found that the testimony was designed to tug at the heartstrings of 

the Court. Speculation on testimonial motives aside, it is crystal clear that actual, imminent and 

irreparable harm is about to occur to every single resident and business located within the 

municipal boundaries of the City of Westlake. It does not matter to this Court whether a resident 

lives on a fixed income that will be devastated by these charges or makes millions of dollars 

playing professional football - the fact that these charges are due to be levied is harm to each and 

every person affected. 

The bills are due to be mailed out in the middle of February. The amount is clearly 

quantified. As stated above, the charge will affect each citizen and/or business in a different 

manner. There is, however, no adequate remedy at law for residents who cannot pay their 

expenses because of the increased water charges. The suggestion by Cleveland to collect but 

escrow the funds is not acceptable to this Court - the injury/harm to the citizens of Westlake 

remains as long as this case is pending. Due to the complexity of the issues and the need to 

undertake further discovery and draft/argue dispositive .motions, the matter could be over a year 

away from a trial date. Although the actual amount to be charged is quantifiable, the economic 

harm during this period to Westlake citizens, businesses, and the Westlake Community at large 

cannot be as easily quantified. See, Eller Media Co. v. City of Cleveland, 161 F. Supp. 2d 796, 

807 at fn. 4 (N.D. Ohio 2001), ("[I]n cases in which there is undoubtedly economic harm, but the 

amount of harm is difficult or impossible, the court may issue the injunction because the injury is 

'irreparable' in the sense that it can never be accurately quantified. See, e.g., Basicomputer 

Corp. v. Scott, 973 F.2d 507, 511 (6th Cir. 1992) (stating that 'an injury is not fully 

compensable by money damages if the nature of plaintifrs loss would make damages difficult to 

calculate.')." Businesses will lose profitability, stunting their ability to hire employees or stay 

competitive. See, generally, DIRECT EXAM. OF VEKAS, VoL. 1, 80-88. Countless citizens will cut back 

or forego the purchase of necessities such as groceries and medication. It is simply impossible to 

measure these impending injuries. 
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As to balancing the potential injury to the parties to this matter, the Court believes that it 

is without question weighed ne~rly in complete favor of the City of Westlake. Taking into 

consideration that the citizens of Westlake are being forced to pay a fixed charge for an 

occurrence that has not even taken place yet (the separation of Westlake from CWD), the Court 

cannot see how they do not have the greatest exposure in this matter. Any damage to CWD or 

Cleveland is speculative for the same reasons -Westlake has not left the system. Further, the 

issues already raised by the Court with regard to the computation of the actual charges sought to 

be recovered by Cleveland leaves this Court in doubt as to any actual, quantifiable number to 

attribute to Cleveland in the damages column. It should also be remembered that Cleveland is 

now collecting the ownership surcharge and risk premiums being charged to outside customers. 

It would behoove Cleveland to perhaps escrow some of those funds to offset any future losses 

should any municipality decide to leave the water system. 

Courts should take "particular caution * * * in granting injunctions, especially in cases 

affecting a public interest where the court is asked to interfere with or suspend the operation of 

important works or control the action of another department of government." .Danis Clarkco 

Landfill Co. v. Clark County Solid Waste Management District, 73 Ohio St. 3d 590, 604 

(1995); Quoting, Leaseway Dist~ib. Centers, Inc. v. Dept. of Adm. Serv. (1988), 49 Ohio 

App.3d 99, 106, 550 N.E.2d 955, 962; Dandino v. Hoover (1994), 70 Ohio St.3d 506, 639 

N.E.2d 767. 

Clearly the Court understands the ramifications of this decision and has heavily 

considered the public interests involved. There is no question in the Court's mind, however that 

the public interest is being served by reaching the decision contained herein. There are literally 

thousands of citizens who did not ask for these charges, and a great many whom may be 

seriously bmdened by the imposition thereof. The fact that this Court has found that the City of 

Cleveland does not appear to have the authority to prospectively issue these charges for an event 

that has not even taken place yet put even has more emphasis on the public interest 

considerations of this decision. Further, in addressing the aspect of interfering with the operation 

of another department of government, nearly all of the relevant issues that the Complaint for 

Declaratory Judgment seeks resolution of are factors that weighed into the passage of Cleveland 

Ordinance 1354-13. The Court is of the position that the only option to maintain the status quo 
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pending that full and final hearing is to enjoin Cleveland from issuing invoices to Westl~e 

citizens that reflect the fixed charges. 

The City of Westlake has more than met its burden of clear and convincing evidence in 

this matter. The Motion for Preliminary Injunction is WELL-TAKEN and GRANTED. 

IT IS ORDERED, ADJUDGED AND DECREED that the City of Cleveland, by and through 

the Department of Public Works and/or the Cleveland Water Department, is hereby enjoined 

from issuing to any customer located in the City of Westlake any billing statement containing 

any ftxed charges related to Cleveland Ordinance 1354-13 and/or Section 535.041 of the Code of 

Ordinances for the City of Cleveland. 

IT IS FURTHER ORDERED, ADJUDGED ~D..DECREED that this Order shall remain in 
effect pending fi r r · of this ~ otfrf. .. ~-····---·--·· 

2}_7/J'i 
DATE 

RECEIVED FOR FILING 

FEB 0 '1 2014 
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Copies to: 

Dennis O'Toole, Esq. 
5455 Detroit Road 
Sheffield Village, OH 44054 

John D. Wheeler, Esq. 
City of Westlake 
27700 Hilliard Boulevard 
Westlake, Ohio 44145 
Attorneys for the City of Westlake 

and 

Robert Hanna, Esq. 
Tucker Ellis LLP 
925 Euclid A venue, Suite 1150 
Cleveland, OH 44115 

Barbara A. Langhenry, Esq. 
City of Cleveland Law Department 
601 Lakeside Avenue, Room 106 
Cleveland, OH 44114 
Attorneys for the City of Cleveland 
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